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INVESTMENTS IN INFRASTRUCTURE THROUGH PPP
IN SPAIN PAST ACHIEVEMENTS AND CURRENT TRENDS

Alejandro Lopez Martinez', Cesar Queiroz?

" OHL - Strategic Planning, Madrid, Spain

2 Consultant on Roads and Transport Infrastructure, Former World Bank Highways Adviser,
Washington, D.C., USA

Abstract

Concessions and public-private partnership (PPP) agreements appear to be an adequate
approach to tackle infrastructure deficit and promote sustainability in the road sector. Howe-
ver, when different models are analyzed in several countries and regions, successful stories
are not always found. In order to build a successful story, several steps are needed, including
political commitment and clear policy, competent public administration, a legislative fra-
mework to enable PPP, availability of both public and private capital, and willingness to invest
by the private sector. Also, a positive economic framework is a contributing success factor.
This paper reviews the required legal framework that supports the concept of PPP, such as a
suitable procurement law promoting a competitive selection of concessionaires, the transfer
of risks to the private sector, and the use of minimum revenue guarantees to mitigate risks,
focusing on the case of Spain. It also discusses past success stories and current trends as a
consequence of the financial crisis. Spain has a dense road network of more than 165,000 ki-
lometers in an area of approximately 500,000 square kilometers. Highways and high capacity
corridors represent more than 15,000 kilometers and many of them are managed through a
PPP scheme. A review of basic PPP concepts under the Spanish PPP law is presented, inclu-
ding recent policy changes, pointing out the main responsibilities of the public and private
partners in the process. Furthermore, the paper describes the PPP bidding process empha-
sizing the different steps of the process and how the stakeholders interact. The paper also
describes good governance recommendations to ensure that the private sector’s involvement
yields the maximum benefit for the public, as well as future challenges for infrastructure
concessions in Spain.

Keywords: infrastructure, Spain, roads, PPP, concessions
1 Introduction

Despite the financial crisis, the use of public-private partnerships (PPP) in the roads sector
appears to be an adequate approach to release public funds forinvestments unable to attract
private financing, tackle infrastructure deficit, and promote innovation and sustainability in
the sector. One of the most used methods of implementing PPPs is through the road concessi-
on system, which basically consists of transferring construction, maintenance and operation
of infrastructure to a private partner, in exchange for the right to charge a user fee for a period
(i.e. the concession life).

Spain has a long experience implementing PPP projects in the road sector, which has been
facilitated by an adequate PPP enabling environment. The first road concession was “the Gua-
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darrama tunnel” in the north of Madrid region, opened to trafficin 1953. Since then, more than
2,800 km of road concession have been implemented across the different regions of Spain [1].
This paper describes the framework needed to create a PPP enabling environment, including
a suitable procurement law promoting a competitive selection of concessionaires, the tran-
sfer of risks between the public and private sectors, the use of a structured bidding process
and good governance practices, focusing on the case of Spain. The paper also analyzes the
experience of Spanish companies delivering PPP, the challenges that all the stakeholders are
facing in view of the financial crisis and possible solutions for PPP financing.

2 Legislative framework

In many countries the legislative system may not support the concept of PPP, such as the
transfer of the responsibility to have a private entity provide a public service, and the suita-
bility of procurement legislation for PPPs. A study by the European Bank for Reconstruction
and Development (EBRD) illustrates that several countries, where concession legislation has
low to medium compliance with international standards, have limited or no successful PPP
programs [2]. However, countries such as Spain have specific PPP legislation and have esta-
blished a successful PPP program. The Toolkit for PPP in Roads and Highways [3] states that
a legislative framework includes two different types of laws:
a) The laws that make PPP possible, also called the “enabling” law or framework, such as
a country concession law or PPP law.
b) The laws that may have an impact on a PPP project, which are numerous because PPPs
are large and complex multi-faceted projects.

The enabling law could either be general or sector specific, including concession and PPP
laws, and sector specific laws, as the case of Spain that will be described later in this paper.

3 Concession law

In order to establish an enabling environment for PPPs for a country, an appropriate conce-
ssion law is fundamental. This law should apply to construction, expansion, rehabilitation
and maintenance of assets providing a public service, aiming atimproving the efficiency and
modernization of public services. A concession law can be kept relatively simple and gene-
ral, while specific regulation should be documented in operational guidelines (or decrees). A
separation between law and regulation provides more flexibility for amendments during the
implementation of a PPP program [4].

Concession laws typically identify the government agency responsible for overseeing the
bidding, construction, and operation of the authorized projects and set parameters for each.
Laws vary as to the rules of tender, but frequently involve a several-stage process.

4 The Spanish road sector

Spain has a dense road network of more than 165,000 kilometers (not including urban roads)
in an area of approximately 500,000 square kilometers. Highways and high capacity corridors
represent more than 15,000 kilometers and many of them are managed through a PPP sche-
me. Figure 1 shows the toll highway network in Spain.

More than 83 percent of all cargo and 87 percent of passengers are transported by road [5].
In Spain, toll highways are managed by the “Direccion General de Carreteras,” under the
Ministerio de Fomento (Ministry of Public Works responsible for transportation in Spain).
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Figure1 Toll highway network in Spain (Source: Asociacién de Sociedades Espafiolas Concesionarias de
Autopistas, Tineles Puentes y Vias de Peaje)

5 The Spanish PPP legal framework

The concession of toll highways in Spain has been regulated since 1972 by Law 8/1972: Toll
Highways. Certain provisions of this law were subsequently repealed, notably those relating
to the state guarantee for loans raised abroad and the exchange rate guarantee for the re-
payment of such loans at the original rate. Both articles were removed by Law 25/1988: Roads.
A new law regulating the concession of public works was approved and enacted in 2003, Law
13/2003: Regulating the Concession of Public Works. This law updated different legal aspects
of PPPs, including a new approach to the allocation of risk to the private concessionaire
consistent with EU regulations, and updated further provisions of Law 8/1972: Toll Highways.
In October 2007, a new Law of Public Sector Contracts was approved, Law 30/2007, super-
seding the previous Law 13/2003. The new law further develops the principle of PPP, making
explicit provisions aimed at projects where a partnership between the public and the private
sector is required.

An update of the Law of Public Sector Contracts was approved in March 2011, integrating
all the previous provisions and also new requirements regarding private funding for public
contracts [6].

The “Direccién General de Carreteras” is responsible for the technical regulation of road
concessions granted by the Spanish national government. As for the financial regulation, a
department in the Ministerio de Fomento called “Delegacién de Gobierno en las Sociedades
Concesionarias de Autopistas de Peaje”, is responsible for the coordination between the
state and the concessionaires. This department is responsible for supervising the fulfillment
of concession contracts, the evolution of the financial conditions and balance sheet of the
different concessions, as well as their fares, traffic, operational information, and annual sta-
tements and reports [7].
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6 The PPP bidding process

The Spanish PPP law provides for three distinct phases in the bidding process [8]:

a) Public disclosure of feasibility studies. Depending on the project, economic-financial
studies and preliminary design can also be disclosed. The standard bidding document
that will be used during the process is disclosed at this phase.

b) Once the comments and recommendations made during the public disclosure phase
have been taken into consideration, the detailed design process starts, under the su-
pervision of the “Direccion General de Carreteras”.

¢) Final phase is the actual bidding that must be publicly announced according to the law.
Tenders are generally evaluated taking into account: (i) Technical quality; (ii) Feasibility
of the proposal and technical and financial solvency of the concessionaire, and (jii) Effi-
ciency of the concession scheme.

7 Risksharing

Good practices for the public stakeholders to maximize the potential and to ensure the maxi-

mum general interest for PPP projects involve: affordability; value for money; fiscal rules

and expenditure limits; risk sharing; the need for competition and transparency; regulatory

issues; adequate institutional capacity; the public sector comparator; and the importance of

political support [9]. The approach of the Spanish legal framework regarding risk sharing in

infrastructure PPP projects is based on the following ideas [10]:

a) Private stakeholders should be allocated most of the commercial risks.

b) Public stakeholders should be allocated the risks that cannot be adequately managed
by any other stakeholder.

c) Public stakeholders may assume or mitigate some risks, but this assumption should
generally avoid aggravating Spain’s public deficit. Public subsidies are contemplated as
a means of rebalancing the financial aspects of the contract only in extremely justified
circumstances, as their use is strongly constrained by the law.

d) The risk mitigation must be understood in a symmetrical way, either in favor of the con-
cessionaire or in favor of the public authority.

Figure 2 provides an overview of the main types of risks involved in a PPP project.

Risk in general most

Types of risk efficiently barme by:
e Y
il Y “\
Legal
;; and political risk Governmeant
- ~  Private partner

All risk
Cornmerchal risk
Supply side Private partner

operatlon risk
Suppry risk
Construction risk |  Private partner

Figure 2 Categorizing PPP risks (Source: OECD 2008)

- Demand-side (government may
i [ Demand risk ]ED{ aperationrisk | provide guarantes

- to mitigate risk)

458  INFRASTRUCTURE PROJECTS
CETRA 2016 — 4" International Conference on Road and Rail Infrastructure



8 Current trends in Spain

PPPs and publicly managed assets have been vulnerable to the global financial crisis, affec-
ting severely Spain and particularly its construction sector. The budget constraints and the
credit restrictions are two factors disturbing the future development of the concessions mar-
ket in Spain. In 2014, there were only 7 million euros tender processes for road concessions.
The Spanish State General Administration only tendered 430 million euros in concessions
in 2012 in opposition to the more than 8,000 million euros that were tendered in 2007 un-
der “the first generation Highway Plan”. According to the figures of the association of major
Spanish contractors and concessionaire groups, concession contracting under regional and
local governments also dropped dramatically [11]. Table 1 gives the amounts in euros of con-
cessions tendered in Spain in the period 2010 — 2014.

Table1 Concession tendering in Spain, in million euros (Source: SEOPAN)

Sector 2010 20Mm 2012 2013 2014
Ports 139.3 106.7 20 - -
Roads 6,218.4 3,289.0 430 - 7.4
Railways - 1,151.4 - - -
Airports - - - - -
Hydraulic engineering - - - 147.5 .
Urban mobility 1,410.9 - - - -
Parking facilities 253.1 46.3 128.4 29.7 -
Health care 1,379.0 - - - 1,947.1
Local services 15.3 - 9.3 -

Others 1,098.7 197.7 32.9 - 289.9
TOTAL 10,514.7 4,791.1 620.7 321.6 2,244.4

Despite the situation in road concession tendering in Spain, 5 out of the top 10 Public Works

Financing (PWF) ranking for transportation developers (based on capital invested in 2015) are

Spanish companies [12]. These companies are present as concessionaires in many countries

apart from Spain including: Argentina, Australia, Brazil, Canada, Chile, Colombia, Ecuador,

Ireland, Israel, Jamaica, Mexico, Portugal, Puerto Rico, UK, and USA.

The success of Spanish companies abroad seems to indicate that the experience earned

on PPP projects in Spain in the past is useful now in different regions of the world. Possible

options for enhancing Spanish PPP financing include [13]:

a) EU financial instruments to access new sources of capital and to complement bank
lending;

b) New EU grant regulation to increase the use of EU grant in PPPs; and

c) Betterproject selection and monitoring to deliver more resilient projects and ensure their
affordability/sustainability.

9 Good governance in PPP contracts

PPPs provide many benefits, but there are also many risks that have to be addressed and
allocated, some of them particularly related to governance issues. Queiroz and Kerali discu-
ssed the governance risks in PPP projects and stated that, because PPP projects in transport
infrastructure tend to have monopolistic features, good governance in managing them is
essential to ensure that the private sector’s involvement yields the maximum benefit for the
public [14].
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Good governance requires, inter alia: (i) competitively selecting the strategic private investor;

(i) properly disclosing relevant information to the public; and (iii) having a regulatory entity

oversee the contractual agreements over the life of the concession [15].

The Spanish PPP law fully complies with the recommendations stated by Queiroz and Izagu-

irre [15], including the competitive selection of the bidders and public disclosure of relevant

information during the bidding process, as well as the existence of an agency, the “Direccién

General de Carreteras”, overseeing the whole process.

The interests of the stakeholders are not always fully taken into account when developing

PPP projects. In order to preserve such interests it is essential to put into place the enabling

institutions, procedures, and processes surrounding PPPs. Examples of good governance

principles include [16]:

a) Participation: the degree of involvement of all stakeholders;

b) Decency: the degree to which the formation and stewardship of the rules is undertaken
without harming or causing grievance to people;

¢) Transparency: the degree of clarity and openness with which decisions are made;

d) Accountability: the extent to which political actors are responsible to society for what
they say and do;

e) Fairness: the degree to which rules apply equally to everyone in society; and

f)  Efficiency: the extent to which limited human and financial resources are applied without
waste, delay or corruption or without prejudicing future generations.

Governance can be enhanced by public disclosure of the contractual obligations of the con-
cessionaries. Also, by carrying out periodic audit of PPP projects, using adequate expertise,
and making the results available to the public, can contribute to assure public support to
PPP and concession projects. Using survey tools such as “PPP Perception Index” seem to be
an adequate instrument to measure perception of the PPP approach, including governance,
from internal and external stakeholders [17]. In Spain, “Direccién General de Carreteras” is
the public stakeholder ensuring that these principles are taken into consideration, including:
maintaining transparent processes, avoiding corruption, ensuring fairness, and defining and
monitoring the performance of the private stakeholders.

10 Conclusions

This paper reviewed investments in road infrastructure through PPP in Spain including past
achievements and current trends. The case of Spain can be considered as one of the succe-
ssful PPP stories, which is due, at least in part, to a well-established enabling environment
for PPP. A large number of projects have been tendered since the first road concession was
implemented in Spain in 1953, the regulatory framework is stable, the bidding process is
adequate and has been implemented with a tight time schedule, reducing tendering costs
and increasing competition. The financial crisis affected severely the road PPP market, redu-
cing operations substantially. Some possible options for future Spanish PPP financing were
presented. Good governance is also essential in managing PPP projects. Spanish PPP legal
framework contributes to ensure the maximum benefit for all the stakeholders. One of the
main tasks of “Direccién General de Carreteras” is ensuring that good governance principles
are incorporated in the whole PPP process. As a conclusion, despite the reduction in conce-
ssion tendering in Spain in recent years, the success of Spanish companies abroad seems to
indicate that the PPP experience gained in Spain can be helpful to implement PPP projects
elsewhere.
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