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EXPROPRIATION OF LAND FOR THE CONSTRUCTION
OF THE “LOWLAND RAILWAY ZAGREB — RIJEKA”

Damir Kontrec’, Davor Rajci¢?
"Supreme Court of the Republic of Croatia, Croatia
2University of Zagreb Faculty of Civil Engineering, Croatia

Abstract

The purpose of this article is to review legal property issues primarily concerning the right of
ownership of the land necessary for the construction of the “Lowland railway Zagreb — Rijeka”.
Right of ownership is one of the five real rights established by the Act on Property and Other
Real Rights [1] and it is, as a rule, acquired by entry into the land registry. The authors of the
article will review and analyze provisions of the Act on Expropriation and Determination of
Compensation [2] (hereafter: Act) on account of objective and subjective issues in acquiring
the necessary ownership of the land on which the future lowland railway will be built. Expro-
priation is an authoritative act of the State by which it takes away or limits the ownership of
the property of a legal entity in orderto achieve a greater benefit by using the real property for
a purpose different than the one forwhich the property has so far been used. In the article the
authors will give an overview of the provisions of the Act and, where necessary, a description
of the relevant institutes from the real law.

Keywords: land registry, ownership, expropriation, administrative proceeding
1 Introduction

Expropriation is an authoritative act of the State by which it severely limits the right of
ownership of its citizens. It may consist of taking the right of ownership in its entirety or in
part by establishing servitude or lease. The purpose of expropriation as a legal institute is
to achieve for the community i.e. for Republic of Croatia a greater benefit by using the real
property for a purpose different than the one for which the property has so far been used.
When the possibility of a greater benefitis established, whether by the act of the Government
of Republic of Croatia (hereafter: Government) or by law, and there is intent of achieving that
benefit, then the owner no longer has the option of keeping the property.

His only options include alienating the property according to the rules of Civil law or to suffer
his property being taken away and compensated for in an administrative proceeding. Expro-
priation as a legal institute, attempts to reconcile firstly the owner’s right to use his property
and any benefits arising from it as he sees fit, and to exclude any person fromit, and secondly
the owner’s obligation to contribute to the common good. It is therefore expected from the
owner to bear a certain cost for the goal of achieving the common good. In order to minimize
the cost, the Croatian legal system requires that the owner receives compensation in the
same amount as is the market value of the expropriated property. Although, in majority of
cases the owners agree to contractually sell their land, some owners set unreasonable terms
orrefuse to alienate their property. The Act on Expropriation [3] (hereafter: AE) that was enac-
ted after the gaining of independence of Republic of Croatia and entered into force at the
beginning of 1994, replaced the old Act on Expropriation [4] which became unsuitable in the
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new political system. Under the new legal system, the expropriation could be performed for
the benefit of any natural of legal person, including a foreign person. Additionally, the former
system of just compensation has been replaced by a market value compensation system.
The application of the AE has eventually shown that there was a need for the enactment of
a new law. The final proposal of the Act [5] states that the new act on expropriation is being
enacted as a consequence of economic turmoil, because of the need for an immediate start
of the investment cycle, and also with the purpose of creating the necessary preconditions
for increased investments in the economy and lastly in order to improve the conditions for
the administration of things of interest to the Republic of Croatia. The Act on Expropriation
and Determination of Compensation [6], as a result, introduced changes in the law to the
benefit of the beneficiary of the expropriation (hereafter: beneficiary). Additional changes
were brought about with the Act amending and supplementing the Act on Expropriation and
the Determination of Compensation [7] (hereafter: Amendments). With the new amendments,
the law continued to favor the beneficiary.

2 Subjects of expropriation proceeding
2.1 Beneficiary of the expropriation

As a general rule, any natural or legal person can institute an expropriation proceeding for
their own benefit, provided that the interest of Republic of Croatia has been determined.
When it comes to the construction of the railway infrastructure, the matter of the beneficiary
is regulated by particular provisions laid down in the Act on Railways [8] (hereafter: AR). Accor-
ding to the AR, the expropriation for the purpose of constructing the railway infrastructure can
be conducted exclusively for the benefit of Republic of Croatia. The proceeding is instituted in
the name of Republic of Croatia by the infrastructure administrator or the concession holder.
The beneficiary is one of the parties in the proceeding, the other being the owner of the real
property.

2.2 Competent body

According to the Act, the body with subject-matterjurisdiction in the expropriation proceeding
is the state administration office with territorial jurisdiction, or the administrative body of City
of Zagreb. The Act also establishes the body with subject-matter jurisdiction shall be Ministry
of Justice, when the expropriation is conducted for the purpose of building a construction
or carrying out such works for which the Government has rendered a decision designating
such building or works as a strategic project of the Republic of Croatia. The reason for such
regulation is to expedite the proceeding. It is safe to assume that the construction of railway
infrastructure will always be designated as a strategic interest.

3 Actions that precede the expropriation proceeding
3.1 Acquiring the location permit

The location permitis an act with which itis established whether the project implementation
is possible on the basis of physical planning documents. The permit is enclosed with the
motion for securing of evidence on the state and value of the real property, including with
the motion for establishing the interest of Republic of Croatia and also with the motion for
expropriation. Act on Physical Planning [9] stipulates in Article 125, paragraph 1, subpara-
graph 6 that the location permit must always be issued for construction on land or building
forwhich the investor has not regulated legal property relations or for which it is necessary to
implement the expropriation proceeding.
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3.2 Establishing the interest of Republic of Croatia

Given that the expropriation is exclusively permitted if the building of a construction or the
carrying out of works is in the interest of Republic of Croatia, it is first necessary to establish
that interest. This can be done in three ways. Firstly, The Government can, upon a motion by
a party, render a decision establishing the interest according to the Act; secondly The Go-
vernment can render a decision designating certain building or works as a strategic project of
the Republic of Croatia according to the Act on Strategic Investment Projects of the Republic
of Croatia [10]; thirdly the interest can be explicitly laid out in a separate law. When it comes
to the construction of the railway infrastructure, AR stipulates that the construction, moderni-
zation, restoration and maintenance of the railway infrastructure is in the interest of Republic
of Croatia. Therefore, it is not necessary for the Government to render a decision establishing
that interest. In that case, when submitting a motion for expropriation, the party must state
only the provision in the law that establishes the interest of Republic of Croatia and that the
construction is foreseen in the relevant spatial plan. Stanici¢ [11] states that the legislator has
enacted a series of laws that stipulate in advance that the building of certain constructions
or the carrying out of works is in the interest of the Republic of Croatia. Therefore in a large
number of cases the step of establishing the interest of the Republic of Croatia by decision
has been made unnecessary.

3.3 Securing of evidence on the state and value of real property

The expropriation cannot be carried out without compensating the owner for the value of the
real property. It is therefore necessary to first determine the state and value of the property.
The Amendments have introduced significant changes in this area. The oral hearing con-
ducted by the competent body has been replaced with the obligation of the beneficiary to
propose three permanent court expert witnesses or permanent court appraisers (hereafter:
appraisers). The owner or the possessor of the real property is then called upon by the com-
petent body to agree with one of the proposed appraisers or to propose three different ones. If
the owner or possessor of the real property fails to agree with one of the proposed appraisers
or does not propose three different appraisers within the set time limit, it is considered that
he agreed that the securing of evidence be assigned to any of the appraisers proposed by
the beneficiary. The competent body will then assign the securing of evidence to one of the
proposed appraisers and set the date and time for the on-site inspection for the purpose of
assessing the real property. The appraisal will, upon submitting the motion for expropriati-
on, serve as evidence that the beneficiary has fulfilled his obligation of previously offering
to the owner the market price of the real property. Also, the appraisal will serve as a basis
for determining the compensation that the beneficiary will have to pay the ownerin the case
that the competent body renders an interim decision on expropriation and also in the case of
assuming possession during the expropriation proceeding.

3.4 An attempt to transfer the ownership of real property by agreement

When submitting the motion for expropriation, the beneficiary must also enclose eviden-
ce that he has attempted to reach an agreement with the owner in regard to the transfer
of ownership of real property. The purpose of such provision is to achieve the principle of
cost-effectiveness. It would be unnecessary to conduct an entire expropriation proceeding,
when the owner is willing to conclude a contract of sale with the beneficiary. On the other
hand, the law wishes to avoid authoritative action where it is not needed. Article 31 of the Act
stipulates that to prove an attempt to transfer the ownership of real property by agreement,
the beneficiary needs only to submit evidence of an attempted delivery of written offer to the
owner of real property.
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3.5 Preparatory actions for the purpose of expropriation

The Act gives the beneficiary the option to determine, prior to instituting the expropriation
proceeding, whether the real property is suitable for building the construction or carrying out
works. To that end, the beneficiary is authorized to submit a request for approval to conduct
preparatory actions. The Act gives examples of actions for which the beneficiary could submit
a request such as land testing or resurveying. As a purpose for conducting preparatory acti-
ons, the Act stipulates the conducting of an investment study, the submission of a motion
for establishing the interest of the Republic of Croatia and the submission of a motion for
expropriation. Forthe beneficiary’s request to be adopted, he needs to make credible the fact
that he will institute the expropriation proceeding later on. The most common issue for the be-
neficiary will be with regards to the information on the owner or possessor of the real property.
As a rule, the beneficiary needs only to state the data from the land or cadaster registrars.
However, that data often does not coincide oris incorrect. In that case the beneficiary himself
would be obligated to determine who is the real owner or possessor. If he is, however, unable
to determine the owner or possessor or if the owner’s or possessor’s residence is unknown,
the competent body will appoint an interim representative for the owner or possessor. In
that case the beneficiary will be able to continue with the proceeding. When conducting the
preparatory actions, the Act sets certain limits on the beneficiary. Firstly, the competent body
is not allowed to approve the conducting of preparatory actions at the moment inopportune
forthe owner. Secondly, the beneficiary can only conduct those preparatory actions for which
he has submitted a request. Thirdly, the beneficiary has to conduct the preparatory actions in
the set time limit. Lastly, when conducting preparatory action, the beneficiary is prohibited, to
carry out any construction or similar works. During the term in which the preparatory actions
are conducted, the beneficiary is also obligated to pay to the owner the compensation in the
amount equal to market rent. Before rendering a decision on the request for approval to con-
duct preparatory actions, the competent body is obligated to hold an oral hearing.

4 Submitting the motion for expropriation

The content of a motion for expropriation is prescribed by the Act in Article 29, while the Ar-
ticle 30 stipulates evidence and documents that need to be enclosed with the motion. Those
are a legally effective location permit, evidence that establishes the interest of Republic of
Croatia, the findings of an expert witness or the appraisal of the appraiser obtained in the
securing of evidence and the evidence of an attempt to transfer the ownership of real property
by agreement. Furthermore, the beneficiary must also submit the following:

a) Evidence that the beneficiary has funds, deposited with the bank, necessary for compen-
sating the owner, that is that he has an alternative appropriate real property in his disposal
The beneficiary is obligated to give to the expropriated owner compensation equal to the
market value of the property. The Amendments have established that the primary form of com-
pensation shall be giving of money in the amount equal to the market value of real property.
The relevant market value is the one that real property had before the change in its intended
purpose. As an exception, the compensation can be in the form of an alternative appropriate
real property. The appropriate and the expropriated real property have to be located in the
same municipality or city. The appropriate real property has to ensure the owner living con-
ditions and conditions of use equal to the ones he had enjoyed with the expropriated real
property. It is worth mentioning that the Act allows for the parties to agree on any other form
of compensation not contrary to the Constitution.
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b) Evidence that the beneficiary has funds, deposited with the bank, necessary for bearing
his own costs of the proceeding

Although the beneficiary must submit evidence that he can bear only his own cost of the
proceeding, he is obligated, according to Article 38 of the Act, to bear the cost of the whole
proceeding. This also includes the legal costs of the expropriated owner [12]. The exception
are the costs incurred upon the owner’s appeal that has not been adopted, as well as the
costs that were not necessary for the conduct of the proceeding.

5 Temporary taking into possession of neighboring land

It may be necessary for the beneficiary, during construction or works, to make use of the
neighboring real property for worker accommodation, placing of materials, machines and
other. If the beneficiary does not reach an agreement on the use of the neighboring real pro-
perty with the owner, the beneficiary can institute a proceeding for the purpose of obtaining
approval to make use of the neighboring real property. Even though the neighboring real pro-
perty is not being expropriated, the same procedure applies. It is important to point out that
itis not necessary for neighboring real property to physically border with the expropriated real
property. Also, the temporary taking into possession can only last as long as there is a need
for it but only until the construction is built or the works have been carried out. Besides the
beneficiary, the motion to repeal a decision allowing the temporary taking into possession
of neighboring land can be submitted by the owner of the neighboring land. For the duration
of the temporary taking into possession, the beneficiary is obligated to pay the owner of the
neighboring land compensation equal to the market rent.

6 The course of the expropriation proceeding

The competent body, after it has determined that the motion for expropriation had been
correctly composed and that all documents and evidence have been enclosed as prescribed
by law, conducts an on-site inspection, an oral hearing and presents evidence for the purpose
of establishing the facts and circumstances necessary for the determining of compensation
forthe expropriated real property. The assessment of real property’s market value is conduc-
ted at the on-site hearing. If the ownership is established as indisputable and if the owner
does not object the expropriation, the competent body is obligated to simultaneously conduct
an oral hearing forreaching an agreement between parties on the compensation. If, however,
the ownership of the real property is in dispute, the competent body will render a decision
on expropriation in which it obligates the beneficiary to deposit the amount of determined
compensation on a special account.

7 Interim decision on expropriation

In order to facilitate for the beneficiary faster acquisition of ownership, the Amendments have
introduced a legal institute of interim decision on expropriation. As one of the reasons for
which the legal institute has being introduced, it is cited in the “Proposal of the act amending
and supplementing the Act” from February 2017 [13] that it is necessary for the beneficiary
to have ownership of the real property in order to timely exercise the right to governmental
incentives and aid. The other reasons being the acquisition of loans, and the exercise of right
to use the European Union funds. Since the expropriation proceedings can last, from three to
up to five years [14] the beneficiaries are unable to timely exercise their rights. Thus, Amen-
dments allow the beneficiary to request the rendering of interim decision on expropriation,
that will serve as a basis for the beneficiary’s entry of ownership of the real property before
the conclusion of the expropriation proceeding. The first condition for rendering the interim
decision is that the ownership of real property is established as indisputable. The second
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condition is that the owner objects only to the amount of compensation as determined by the
real property appraisal made by the appraiserin the securing of evidence. If all the conditions
are met and the beneficiary submits a request for rendering an interim decision, the compe-
tent body will conduct an oral hearing and render the decision. The beneficiary has to prove
that he had made available to the real property owner the amount determined by the real
property appraisal. The interim decision contains the order of the competent body to enter
the beneficiary’s right of ownership into the land registry. However, on the basis of the interim
decision alone, the beneficiary is not authorized to assume possession of the real property.
He will acquire that authority only if the conditions for acquisition of the right of possession
are met. Further expropriation proceeding is conducted only with regards to the objection
by the former owner on the appraisal of the real property’s market value. Recordation of the
expropriation proceeding is not deleted from the land registry file until the decision in the pro-
ceeding is final. Additionally, a recordation of prohibition of disposition of real property until
the decision in the proceeding is final, will be entered into the land registry. An appeal may
not be filed against the interim decision. However the party may institute an administrative
dispute. The institution of such dispute will not defer the execution of the interim decision.

8 The amount of compensation

There are two possible approaches to the issue of how the amount of compensation is to be
determined. The majority of legal systems have adopted the system of just compensation.
However, the Croatian Constitution explicitly prescribes that the compensation should be
equal to the amount of the market value of the expropriated property. Stanici¢ [15] states that
“such decision by the constitutionmaker was undoubtedly motivated by the fact thatitwas, in
the period from 1968 to 1990, prescribed in the Croatian law the system of just compensation.
However, considering that the former system of government encouraged “sacrifice” of the
individual for the needs of the society, the declared just compensation was, often, anything
but just.” Therefore, in the market value compensation system the amount of compensation
is determined in such a way, as to represent the average price that could be achieved on the
real estate market in time of the expropriation. The system of just compensation, on the other
hand, takes into account, besides the market price, other potential losses or gains that could
be had or achieved with expropriation [15].

9 Decision on expropriation

Decision on expropriation, among other things, contains:

a) The obligation of the property owner to surrender the real property into possession of
the beneficiary;

b) The obligation of the beneficiary regarding the form of the compensation;

c) The orderto enter the recordation of prohibition of disposition of expropriated real pro-
perty within the period of seven years from the day the decision on expropriation became
legally effective;

d) The orderto implement the decision on expropriation in the land registry;

e) The orderto delete in the land registry mortgage, servitudes, and other real rights.

10 Acquisition of the right of possession

As arule, the beneficiary acquires the right of possession of real property on the day when the
decision on expropriation becomes legally effective. If however, at that time the beneficiary
did not yet give to the owner the compensation as determined by the decision, he will acqu-
ire the right of possession only when he fulfills that obligation. The Act, however, provides
an important exception. The beneficiary can assume possession of real property during the
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course of the proceeding when the following conditions are met. First, the beneficiary has to
prove the existence of legal and justifiable interest that is, the probability of occurrence of
considerable damage. Second, the beneficiary has to pay or make available to the owner of
the real property, the mutually agreed upon compensation, the compensation as determi-
ned in the decision on expropriation or the compensation determined in the real property
appraisal. However, when it comes to the building of a construction or the carrying out public
infrastructure works, which also includes the construction of railway infrastructure, the bene-
ficiary can assume possession of the real property without the need to prove the existence of
legal and justifiable interest, that is, the probability of occurrence of considerable damage.
He only needs to pay or make available the compensation to the owner. One special case
exists, irrespective of whether the beneficiary has to or does not have to prove legal and ju-
stifiable interesti.e. considerable damage, and thatis, when the real property is a residential
or an office building. In that case the beneficiary has to ensure to the owner a rental or lease
contract for the appropriate real property that has to be located in the same municipality or
city as the real property that is being expropriated. Regarding the assuming of possession
during the expropriation proceeding, the competent body has to conduct an oral hearing and
rendera decision. An appeal against such decision will not defer its execution. The risk for the
beneficiary regarding assuming possession during the expropriation proceeding is that the
motion for expropriation could ultimately be rejected. In that case the beneficiary would be
obligated to return the real property to the owner and the owner would be authorized to seek
restitution forthe damage caused by the beneficiary’s entering into possession. Ifthe parties
do not agree on the issue of restitution or the issue of the return of paid compensation, they
can file a claim before the competent court.

11 Acquisition of ownership

The ownership of the real property is acquired at the moment when the decision on expropria-
tion becomes final. The beneficiary is then authorized to obtain entry in the land registry. The
land registry court will, however, refuse the proposal for the entry of the right of ownership if
the beneficiary does not enclose evidence of paid compensation or evidence of the acquired
right of ownership on the appropriate real property. According to the Act, with expropriation
all other real rights also terminate, including all rental and lease contracts.

12 Annulment of final decision on expropriation

After the decision on expropriation has been rendered, no public law authority will supervise
whether the beneficiary uses the expropriated real property for the purpose for which the
property had been expropriated. It is considered that, regarding that matter, the former owner
is the only interested party. Therefore, the Act gives the former owner the authority to submit
arequest for the annulment of final decision on expropriation if the beneficiary does not use
the expropriated real property for the purpose it had been expropriated for. The request can
also be submitted if the beneficiary has not started building or carrying out works within five
years from the day the decision on expropriation became legally effective that is within five
years from the day he assumed possession. This time period, however, does not run during
the time in which the beneficiary was unable to begin building or carrying out works as a result
of force majeure that occurred after the decision on the expropriation became final, with the
condition that the beneficiary had notified the body that rendered the decision, immediately
upon its occurrence. The decision on expropriation cannot be annulled after seven years
from the day the decision on expropriation became legally effective, that is, within seven
years from the day the beneficiary had assumed possession. Also, after seven years from the
day the decision on expropriation became legally effective, the recordation of prohibition of
disposition of expropriated real property is deleted from the land registry.
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13 Conclusion

The article presented and analyzed legal institutes with regard to expropriation as prescri-
bed by legal regulations in force and, where needed, provided a review of other applicable
legal institutes. Expropriation is an authoritative act of the State by which it takes away or
limits the ownership of the property of a legal entity in order to achieve the public interest.
Expropriation in one of ways of acquiring the necessary ownership of the land on which the
lowland railway will be built.
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